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JUDGMENT 

1.  Being highly aggrieved by the Judgment and Order, dated 

04/08/2015, passed by learned Addl. Chief Judicial Magistrate, Sonitpur, in 

G.R. Case No. 482/13, the Convict/Appellant has filed this appeal, u/s 374 of 

the Code of Criminal procedure. By the impugned judgment, learned trial 

court convicted and sentenced the Appellant, Smt. Dulumoni Das, to 

undergo SI for 15 (fifteen) days u/s 380 of IPC and to pay fine of Rs. 3000/- 

(Rupees three thousand only), in default Simple Imprisonment for another 

15 (fifteen) days.   

2.  Before entering into the merit of the appeal, let me, briefly state the 

fact relevant for consideration of this appeal.  

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
Criminal Appeal NO.         

 
:-     

 
21 (S-3)/2015 
 

Present      :- Mridul Kumar Kalita, AJS 
Sessions Judge, Sonitpur 
Tezpur. 

Appellant :- Smt. Dulumoni Das, 
W/O Sri Rajen Das, 
Village –Pahuchua, 
PO & PS- Sootea, 
District- Sonitpur 
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Respondent 
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State of Assam 
Represented by Public Prosecutor, 
Sonitpur, Tezpur.  
 

Counsel for the Appellant : Sri B.K. Basumatary, Advocate. 
  

Counsel for Respondent : Sri Hari Prasad Sedai, Public 
Prosecutor. 
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Date of Judgment : 15/10/2015. 
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 (a) On 02/03/2013, one Smt. Rina Hazarika, lodged an FIR 

before the Officer-in- charge of Jamuguri Police Station, inter alia, alleging 

that on 27/02/2013 when the “Jagriti Self Help Group” installed a stall at 

„Bare Sohoria Bhauna‟ in the stall No. 70, some women entered in the said 

stall and thereafter lifted the cloths of Pat Muga from the stall, at around 

8.30 p.m.   

(b) After receipt of the FIR, the officer in charge of Jamuguri 

Police Station registered a case being Jamuguri PS Case No. 30/13 u/s 380 

of IPC and ultimately, after completion of the investigation, Charge sheet 

was laid against the accused persons namely, Rajen Das, Smt. Dulumoni Das 

and Anjali Das, u/s 380 of IPC. In due course the charge u/s 380 of IPC was 

framed against all the accused persons and, on being asked about the 

charge, they refused to plead guilty and claimed to be tried. 

(c)  During trial, 5 (five) witnesses were examined for the 

prosecution side.  Accused/ Appellants were examined u/s 313 Cr.P.C, 

during which, they pleaded innocence. They declined to adduce any 

evidence in his defence. 

(d) Ultimately, by Judgment and order, passed on 04/08/2015   

learned trial court acquitted the other two accused persons and convicted 

the present appellant Smti Dulumoni Das, u/s 380 of the Indian Penal Code, 

and sentenced her to undergo Simple Imprisonment for 15 (fifteen days) 

and to pay fine of Rs. 3000/- (Rupees three thousand only), in default 

Simple Imprisonment for another 15 (fifteen days).   

This order of conviction is challenged in this instant Appeal u/s 374 of 

Cr.P.C. 

3. The appellant, inter-alia, took following grounds for appeal:- 

 (i) That the learned Addl. Chief Judicial Magistrate, Sonitpur, Tezpur 

erred in law and passed the impugned order whimsically; without applying 

judicial mind and without going through the facts and laws of the case;  
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(ii) That the conviction order of the learned trial court is not 

maintainable in law and hence, it is liable to be set aside; 

(iii) That the learned Trial Court has failed to appreciate the evidence 

of the prosecution witnesses in true prospective in her finding and did not 

apply her judicial mind while passing the said Judgment and sentence 

against the accused/appellant.    

  (iv) That the prosecution has failed to establish the case u/s 380 of 

IPC against the accused beyond all reasonable doubt, for which, it is liable to 

be set aside.   

 (v) That the accused/appellant was found guilty without any legal 

and conclusive evidence;   

  (vi) That the impugned order is not tenable in law and liable to be 

set aside.   

4. I have gone through the aforementioned grounds of appeal; the 

deposition of witnesses recorded in GR Case No. 482 of 2013, statement of 

accused recorded therein u/s 313 Cr.P.C and the materials on record 

including the Judgment of the Trial Court thoroughly. I have also heard Ld. 

Counsel for the Appellant Sri B.K. Basumatary and Ld. Public Prosecutor Sri 

Hari Prasad Sedai, at length. 

5. On perusal of the record of G.R. Case No. 482 of 2013, it appears 

that the prosecution side examined five witnesses to prove the charges, u/s 

380 of the Indian Penal Code, against the accused.  

6. Learned Counsel for the appellant has submitted that though in this 

case it is alleged that the incident of alleged theft at the stall of “Jagriti Self 

Help Group” in „Bare Sohoria Bhauna‟ occurred on 27/2/2013 , however, the 

first information report was lodged by the complainant on 02/03/2015 and 

no explanation for delay in lodging the FIR has been shown. Learned 

Counsel for the appellant has also argued that learned trial Court, in its 

judgment, which is impugned in this appeal, has not discussed this aspect of 

the matter. Learned  Counsel has also submitted that this aspect of delay 
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ought not to have been ignored by the trial Court while arriving at the 

finding of guilt of the present appellant. On perusal of the impugned 

judgment, it appears that the submission made by Learned Counsel for the 

appellant has force in it as learned trial Court has not discussed the aspect 

of delay in lodging the FIR, in the impugned judgment. The delay in lodging 

the FIR, without any explanation therefor causes of suspicion about the 

prosecution story. Further the PW-2 Sri Ranjan Hazarika, who is the husband 

of the complainant, has stated that the police came at the exhibition site 

(„Bare Sohoria Bhauna‟) itself and arrested the accused and took them to the 

Police Station. This testimony of the PW-2 falsifies the FIR (which was 

lodged subsequently) as it is silent about apprehension of the accused 

persons in the exhibition site of „Bare Sohoria Bhauna‟.  Conversely also, if 

we believe the testimony of PW-2 that the accused persons were 

apprehended at the exhibition site („Bare Sohoria Bhauna‟) there is no 

justification for the late filing of the FIR. This Court is of considered opinion 

that the unexplained delay in lodging the FIR has, in the instant case,  raised 

a cloud of suspicion around the prosecution story and the present appellant 

ought to have been given benefit of this suspicion. 

 

7. As regards seizure of the stolen articles also there are contradictory 

materials on record. PW-2 Sri Ranjan Hazarika has deposed that the articles 

were seized at the stall of the clothes exhibition itself. He has also deposed 

that he signed on the seizure list (Ext.-2) in the police station. The other 

witnesses, namely PW-3, 4 & 5 have deposed that the seized articles were 

seized from the house of the accused. The investigating officer (PW-5) has 

also deposed that the articles were seized on 03/03/2013 from the house of 

the accused and in none of the seized article there was seal of “Jagriti Self 

Help Group”. In any trial under section 380 of the Indian penal Code , the 

seizure of stolen property is of utmost importance. If the seizing authority 

wants the Court to believe in the prosecution story regarding seizure of 

stolen property, the sanctity of seizure procedure has to be very carefully 

followed. In this case, PW-3, Mrs. Sumitra Dutta, is a woman Constable of 
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Sootea police station, PW-4 is the „Gaon Burah‟ of Pohuchuha village and 

PW-5 is the investigating officer of this case. None of these three witnesses 

had seen what was stolen from the stall of “Jagriti Self Help Group” on 

27/2/2013. They had only seen what was seized from the house of the 

accused. PW-1 & PW-2 would have been the best witnesses to confirm that 

what has been seized from the house of the accused is, in fact, the stolen 

property. However, the material exhibits (seized articles) were not shown to 

these two witnesses, during trial, to verify the fact as to whether the seized 

articles are in fact the stolen articles. It also appears from the Court that the 

seized articles were given in custody to the first informant of this case Smt. 

Rina Hazarika, however, when she deposed as PW-1, she did not produced 

the said articles before the Court and exhibited same as the material 

exhibits. The material exhibit No.1 was exhibited by PW-4 and PW-5, 

however from where these exhibits were brought to the Court is not clear 

when the same was not produced by Smt. Rina Hazarika in whose custody 

these articles were given. All these facts create a cloud of doubt regarding 

the prosecution story. Merely because the witnesses have identified the 

accused as having  visited the stall of “Jagriti Self Help Group”, at the 

exhibition site of „Bare Sohoria Bhauna‟ on the day of incident cannot be a 

ground for convicting them under section 380 of the Indian penal code 

unless the other ingredients of the said offence are proved beyond 

reasonable doubt. In view of what has been discussed in foregoing 

paragraphs regarding delayed filing of FIR, contradictions in the testimony of 

prosecution witnesses regarding place of seizure, contradiction regarding the 

seized articles itself creates a reasonable doubt, which ought not to have 

been ignored by the learned trial Court. The trial Court ought to have given 

benefit of doubt, to the accused. 

8.   In view of what has been discussed in the foregoing paragraphs, this 

this Court is constrained to hold that the impugned judgment, for the 

reasons stated hereinbefore, is liable to be set aside. Accordingly, the 

conviction of the accused/appellant Smt. Dulumoni Das, u/s 380 of the 



Page 6 of 6 

 

Criminal Appeal NO. 21(S-3)/2015 Page 6 

 

Indian penal code is reversed into acquittal and the sentences imposed 

against said conviction are hereby set aside. This appeal is allowed. 

9.   Send back the lower Court records. 

Given under my hand and seal of this Court on this the 15th day of October 

2015. 

 

 

    (M.K. Kalita) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

 

Dictated and corrected by me. 

 

 

    (M.K. Kalita) 
    Sessions Judge, 
    Sonitpur, Tezpur. 

 

Typed by me.  

 

(R. Hazarika),Steno. 


